3384 
ROUGH DRAFT 


Karbiwynk vs. R. J. Reynolds 
10/23/97 - 11:35 a.m. to 1 p.m. 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


PROCEEDINGS 

October 23, 1997 


11:35 a.m. 


(The following proceedings were reported by 
Shelli Kozachenko:) 

(Recess from 11:35 to 11:45 a.m.) 

(The following proceedings were held outside 
the presence of the jury:) 

THE COURT: Let's go back on the record for 
a moment. Mr. Grossman, Mr. Maxwell, in that 
last matter we discussed at sidebar, my ruling is 
because it's not a matter for the Court to be 
involved in. It may well be a fertile field for 
tilling under cross examination, but I'm not 
inclined to give an instruction of that sort to 
the jury. 

MR. GROSSMAN: Thank you. 

MR. MAXWELL: Thank you. Your Honor. 

THE COURT: All right. Bring out the jury. 

(The following proceedings were held in the 
presence of the jury:) 

THE COURT: All right. Be seated, ladies 
and gentlemen. Mr. Wilner? 

MR. WILNER: Please the Court. 

THE COURT: Go ahead. 
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1 BY MR. WILNER: 

2 Q If you would look at the first document we 

3 were looking at — since you asked about reference, I 

4 want to tell you what it is. It's in Volume C, 508 — 

5 at 6171, Tab 35. Tab 35 is the last document in the 

6 set there. 

7 A Yes, I see it. And what's the number of the 

8 document? 

9 Q 6171. Do you see where it says testing 

10 strategy and it says reference, cigarettes? 

11 A Yes, I do. 

12 Q And one is a University of Kentucky 1R4F, 

13 which is a test cigarette, right? 

14 A I assume so. 

15 Q You don't know what a Kentucky reference 

16 cigarette is? 

17 A Yes, I do. 

18 Q Isn't that one of the Kentucky reference 

19 cigarettes? 

20 A Like I say, I believe it is. 

21 Q I mean, you're familiar with the Tobacco 

22 Working Group and the Kentucky reference cigarettes 

23 that were used in that set of experiments, weren't 

24 you? 

25 A Yes, I am. 


http://legacy.library.ucsf.Sdui/tatfxlTfll^afiMSWpK#.industrydocuments.ucsf.edu/docs/rnjl0001 



3386 

Karbiwynk vs. R. J. Reynolds ROUGH DRAFT 

10/23/97 - 11:35 a.m. to 1 p.m. 

1 Q The Tobacco Working Group in the 1970s and 

2 early '80s published on various parameters of the 

3 Kentucky reference cigarette including the 1R4F, 

4 right? 

5 A I believe that's correct. 

6 Q And what is that button or the bullet under 

7 the 1R4F? What do those letters mean to you? 


8 

A 

The 1R4F — 


9 

Q 

No, after that. The bottom bullet. 

10 

A 

RJRT. 


11 

Q 

What does that mean? 


12 

A 

It doesn't mean anything right now. 

13 

Q 

Doesn't mean anything to you, RJRT? 

14 

A 

I assume — like I say, I don't 

know what 

15 

they're 

referring to, but I assume that's 

an R. J. 

16 

Reynolds 

tobacco, but I don't know that. 

I assume 

17 

that's an abbreviation for something like 

that. 

18 

Q 

You know that R. J. Reynolds Tobacco Company 

19 

abbreviates its name RJRT? 


20 

A 

No. Acromyns are a big problem 

You never 

21 

quite know what they mean, but, you know. 

in the 

22 

context 

of what we're talking about, that 

seems 

23 

reasonable. 


24 

Q 

So they used one of their cigarettes as a 

25 

reference. 
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1 A It appears so. It appears actually that 

2 there were two reference cigarettes that were used, 

3 the 1R4F and the RJRT. In fact, it wasn't just one 

4 reference. 

5 Q All right. So here's my question: Prior to 

6 this document in 1984, are you aware of any 

7 publication by Reynolds of these tests for toxicity, 

8 these toxicologic tests, to determine the safety of 

9 their products that they published on their cigarettes 

10 ever? 

11 A Like I say, I'm aware that they have 

12 published throughout the years. I would have to 

13 assume that some of them are on these, but out of all 

14 those publications, I can't tell you which specific 

15 tests were published and which weren't. 


16 

Q 

You can’ 

't produce a one, can you? 

17 

A 

Well, I 

didn't bring anything with me. 

18 

Q 

So your 

answer's no. 

19 

A 

Well, the answer is not no. The answer is 


20 that out of the probably of millions of documents I've 

21 reviewed over the years of published studies, I can't 

22 tell you what was published at any particular time. I 

23 know there was a continuation of publications, but if 

24 you ask me, for example, if somebody published a 

25 sister chromatic exchange that worked for R. J. 
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1 Reynolds in 1978, I can't tell you that. 

2 Q Well, let me ask you this, then. You knew 

3 you'd be coming here to talk about toxicology, right? 

4 A Yes. 

5 Q You knew you'd be coming here hired by R. J. 

6 Reynolds, right? 

7 A Yes. 

8 Q You knew that the issue of the safety of 

9 their cigarettes would be an issue before this court. 

10 A I don't know if it's safety or — in fact 

11 that's not the way I understand the issues before the 

12 court, but I'm not an attorney. We're not talking 

13 about safety in the same way you've talked about it 

14 there. 

15 Q We're not talking about — so you didn't 

16 understand that any of your testimony would relate to 

17 whether cigarettes were safe for human consumption? 

18 A What I was referring to is that I believe 

19 we're here to review the risks Ms. Karbiwnyk was 

20 exposed to, and I didn't think we were doing a 

21 complete review of all the laboratory data that's ever 

22 been published on cigarettes. 

23 Q Well, she was certainly exposed to R. J. 

24 Reynolds' cigarettes, wasn't she? 

25 A Yes. 
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1 Q So isn't that one of the risks she was 

2 exposed to? 

3 A That was one of the risks at one time she 

4 was exposed to. 

5 Q So you knew that the risks that result from 

6 smoking R. J. Reynolds' cigarettes would be one of the 

7 things that you would be asked to testify to. 

8 A That's correct. 

9 Q And you didn't bring any documents showing 

10 any publication of any of the information where R. J. 

11 Reynolds has said what the risks from its products are 

12 from these tests that you are an expert in. 

13 A No, that's not quite correct. What I did 

14 was go back and review the published literature of — 

15 basically everything that's been published clear back 

16 into the 1930s, 1920s on cigarettes, and that's 

17 thousands and thousands of publications. I have 

18 reviewed those out of the published literature before 

19 coming here. 

20 Q You reviewed thousands of publications 

21 before coming here? 

22 A Yeah, over the years. We're talking about 

23 20 years of experience in this area. But over the 

24 years I've reviewed thousands of publications that 

25 have to do with this, and certainly for this 
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1 testimony, if you're talking specifically about this, 

2 it would be in the several hundreds. 

3 Q So after you reviewed them, certainly you 

4 knew you were hired by R. J. Reynolds and an R. J. 

5 Reynolds product was at issue. Make any notes? 

6 A Probably made some notes. 

7 Q Where are your notes? 

8 A They may be on the computer. They may be in 

9 my briefcase. 

10 Q Well, you don't have them available to you 

11 now. 

12 A No, I don't need to speak from the notes. 

13 Q So tell us, when did Reynolds publish any 

14 results on the safety of its products according to the 

15 toxicologic tests that you claim to be an expert in? 

16 A I actually think I answered that question 

17 before. I said that I've recognized in the 

18 literature, certainly in the 1960s and the 1970s, that 

19 I saw publications from R. J. Reynolds. I saw 

20 publications in the materials that I reviewed, but I 

21 didn't specifically select those out of the other 

22 publications. I reviewed the whole database. 

23 Q Take a look if you like through Volume C and 

24 see if you recognize anything there that Reynolds 

25 published on the hazards of its product. 
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1 A You want me to read through this volume? 

2 Q Well, you said that you were familiar with 

3 the stuff; you didn't need any notes, so tell me if — 

4 you certainly can if you like. 

5 A Well, you want me to look for published 

6 information in here? Is that what you're asking me to 

7 do? 

8 Q No. Look at any — well, all right. Look 

9 for anything that you recognize. 

10 A First, would you like to tell me what Volume 

11 C is? That would help. 

12 Q It's a compilation of cancer research 

13 documents previously secret. 

14 A So these are not published materials. 

15 Q As far as we know, unless you have other 

16 information. 

17 A Well, if these are secret documents, I 

18 haven't reviewed them. 

19 Q And you can't verify, based on looking at 

20 them, that that information was available, can you? 

21 A No. 

22 Q Okay. All right. Well, let's see what you 

23 do recall, then. You mentioned that you did look at 

24 some that the lawyers decided to give you which were 

25 this group of documents labeled Volume B, right? 
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A Yes. 

Q And they didn't give you Volume N and they 
didn't give you have Volume C and they didn't give you 
Volume BW, right? 

A No. 

Q All right. And these were documents where 
they — where Reynolds was experimenting with animals 
and its smoke in the '60s and they stopped in 1970. 

A That appears that they stopped some of the 
efforts. 


Q They stopped some of the efforts — 

A Yeah. I don't — 

Q — or they shut down the lab? 

A I don't know what Reynolds was doing 
internally within their company in the 1970s. The 
documents that I read were fairly spotty and they 
talked about one specific laboratory, and so it 
appeared that they closed the laboratory. 

Q Fired 26 people. 

A Yeah. They laid off 26 people that were — 
appeared to be working on new products, from the 
documents that I reviewed, such things as sugar 
substitutes. These were new products that, from these 
documents, again, that R. J. Reynolds appeared to be 
developing. 
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1 And they had a new manager come in, and a 

2 lot of these are assumptions on my part, but it 

3 appeared the new manager had a different thrust and 

4 decided he didn't want to proceed on those products 

5 any longer and so they closed those projects down. 

6 And some of the people were laid off that were 

7 specialists in sugar technology, and others went to 

8 work on other projects that they had. 

9 Q Sugar technology? 

10 A Yeah. They were developing — it appears 

11 that R. J. Reynolds was trying to develop new 

12 products. That was very common for companies in the 

13 1960s, particularly in the chemical and product 

14 industry, and they were looking for new products that 

15 they could make money from, and one of them were 

16 sugars. 

17 Q What about the people that were smoking the 

18 rabbits and smoking the rats; were they fired too? 

19 A I don't know. It's not clear from the — 

20 again, this is very spotty information. This covers 

21 — if I can look at the date. This actually covers 

22 from 1962 is the date of the first one up to about 

23 1970, so these few documents cover eight years' worth 

24 of work. And just from my experience in working in a 

25 laboratory, eight years' worth of work would be ten 
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feet of documents, so this is just a very small 
selection of a whole host of documents that must have 
been produced by them. 

Q So obviously if you thought that was a small 
set — just a small group, you asked the lawyers to 
turn over more, right, so you could review it — 

A No. 

Q — true? No? 

A No. 

Q Why not? 

A I'm often given a set of documents, asked to 

review them, and provide my opinion. I don't go back, 
unless I'm asked to do this, and do a more in-depth 
analysis of the documents. I don't know what's behind 
this. They asked me to look specifically at the 
toxicity studies, and that was the reason for looking 
at this. 

Q Well, you said the documents were spotty 

though. You were hired by lawyers who worked for 
R. J. Reynolds. Did you know that they had access to 
whatever documents existed? 

A I assume they did. I don't know. 

Q And so had you thought the documents were 
spotty, certainly you could have asked for anything 
that filled in the spots, couldn't you? 
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1 A I could have asked, yes. 

2 Q And you didn't. 

3 A No. 

4 Q But you were willing to come out here and 

5 give an opinion on what you thought those documents 

6 showed. 

7 A No. I'm only — 

8 MR. YOUNG: Objection, Your Honor. He was 

9 shown the documents that Mr. Wilner put in 

10 evidence. 

11 MR. WILNER: I don't know what objection. 

12 THE COURT: All right. Go ahead. 

13 A They asked me to take a look at a set of 

14 documents. I took a look at a set of documents and 

15 told them what I thought about the toxicity testing 

16 within those documents. Other than that, they didn't 

17 ask me to do anything else on them, and that's a very 

18 common practice. People give me things all the time 

19 and ask for an opinion. That doesn't require me to go 

20 back and dig through tons of material. 

21 Q So did you see anything from the 1970s where 

22 Reynolds had published on toxicity of its product or 

23 — let me amend that — or anything they gave to you 

24 that wasn't published? 

25 A The material they gave to me was not 
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published material. 

Q All right. Well, let me ask you then to 
turn to page — to 28.1 of the C volume and I'll ask 
you a few questions about that. It's the C volume, 
not the B volume. 

A Oh, C volume. 

Q 28.1 in evidence, an interoffice memorandum 
dated February 27th, 1973, from R. J. Reynolds; 
subject: review of Industrial Biotest transcripts on 

— manuscripts on Freon 11 expanded tobacco smoke and 
Freon 11 containing tobacco smoke systems; you see it? 

A Yes, I do. 

Q You never saw it before, right? 

A No. 

Q All right. So I'll give you a chance to 
look at it. First — and I'll ask you some questions 
about it. You've got it in front of you, right? 

A Yes. 

Q All right. Now, the date is February 27th, 

1973, approximately three years after the biologic 
research division was terminated and the 26 people 
were fired, right? 

A Yes. That's a later date. 

Q And this appears to be an internal 

memorandum generated by people in Reynolds who are 
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1 commenting on some results of toxicity studies or 

2 toxicologic studies that were done by something called 

3 IBT, which is Industrial Biotest Laboratory; you see 

4 that? 

5 MR. YOUNG: Objection, Your Honor. Counsel 

6 represented that he was going to give him a 

7 chance to look at the document. 

8 MR. WILNER: I am. 

9 A Okay. I've looked through the document. 

10 Q Okay. This is an internal correspondence 

11 inside of Reynolds commenting on some reports that 

12 they're getting back from an outside laboratory who 

13 had done some toxicity testing, right? 

14 A Well, this is an internal memorandum. I 

15 don't know if this was completely internal because 

16 this is talking about the Industrial Biotest 

17 manuscripts. Industrial Biotest was a contract 

18 laboratory doing contract research at the time. For 

19 all I know, this may have been a memorandum to them on 

20 revisions of three manuscripts that they had submitted 

21 to R. J. Reynolds for tests that were being carried 

22 out by Industrial Biotest. 

23 Q All right. Well, I'm just going to take a 

24 moment to go through this document with you, so please 

25 bear with me. The object — 
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1 MR. WILNER: Would you zoom in a little, 

2 Ginny, on the object? 

3 Q The object is stated, "To review and revise 

4 three IBT manuscripts on the biologic properties of 

5 smoke from Freon 11," I won't say the long word, 

6 "expanded tobacco, and of several 

7 fluorotrichloromethane tobacco smoke systems." Do you 

8 see that sentence? 

9 A Yes, I do. 

10 Q So did you understand, then, or do you 

11 understand so far, just so that we get the basic 

12 premise, that IBT, this outside lab, was doing studies 

13 of some tobacco that was what they called expanded 

14 tobacco? 

15 A Yes. From the documents that I reviewed 

16 that we just discussed. Industrial Biotest Laboratory 

17 was one of the laboratories that were doing studies in 

18 the 1970s. In fact, they picked up some of the 

19 studies, it appeared, that were done by the internal 

20 laboratory, and this appears to be a continuation of 

21 that work with IBT through 1973, when this memo was 

22 issued, in February. 

23 Q And they were discussing — having gotten 

24 back some results from this outside laboratory, they 

25 were debating whether or not they should publish it. 


http://legacy.library.ucsf.Sdui/tatfxlTfll^afiMSWpK#.industrydocuments.ucsf.edu/docs/rnjl0001 



3399 
ROUGH DRAFT 


Karbiwynk vs. R. J. Reynolds 
10/23/97 - 11:35 a.m. to 1 p.m. 

1 right? Look at Object No. 2. 

2 A I don't understand. What is 

3 fluorotrichloromethane expanded tobacco? What does 

4 that mean? 

5 Q Oh, you don't know what expanded tobacco is? 

6 A Well, I know what expanded tobacco is but 

7 what are they testing? 

8 Q What are they testing? 

9 A I'd like to know what the memorandum's 

10 actually about. 

11 Q All right. If you can't tell from looking 

12 at it. I'll represent to you that it's a — that they 

13 were testing the expanded tobacco versus the control. 

14 That's what it says. 

15 MR. YOUNG: Objection, no foundation. Your 

16 Honor. 

17 THE COURT: Overruled. 

18 A But how is the tobacco expanded? What does 

19 that mean by expanded tobacco? 

20 Q Oh, you don't know what expanded tobacco 

21 is? 

22 A No. I'm asking you what they meant by it 

23 here because like I say, I'm not sure how they were 

24 expanding it with this chlorofluorocarbon. This is a 

25 group of compounds that are called 
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1 chlorofluorocarbons. In fact, this is the same group 

2 they're trying to remove now because of its effect on 

3 ozone. 

4 Q Well — 

5 A So what was the point — all I'm asking is 

6 what was the point of these studies and then I could 

7 better answer your questions. 

8 Q It was to test the expanded tobacco versus 

9 the control. 

10 A Okay. 

11 Q All right. Look at Object No. 2. What does 

12 it say — or I'll read it for you and then I'll ask. 

13 "To recommend, in light of the present company posture 

14 on the smoking-health question, the disposition - 

15 republication of these three manuscripts." You see 

16 that? 

17 A Yes. 

18 Q Does it look like to you — do you agree 

19 that they were discussing whether or not they should 

20 publish the results that came back from this IBT 

21 laboratory? 

22 A I don't know what they meant by 

23 publication. It could have been published in an 

24 internal document too. Usually when you talk about 

25 publication in this manner, you'd be talking about a 
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1 peer-reviewed publication. 

2 Q So you don't know what they mean by 

3 publication? 

4 A No. When I was at Siba-Geigy Corporation we 

5 published stuff all the time internally within 

6 documents that would look like books and were bound. 

7 That was a publication too but it wasn't peer reviewed 

8 externally. 

9 Q Well, let's see — 

10 A I don't know what's meant by that term. 

11 Q Let's see if we can tell when we look at the 

12 rest of the document. Look at paragraph 3. Let's 

13 read it for you. "Because of the legal implications 

14 of the results," and then there's a parentheses, 

15 "acute toxicity studies, tobacco smoke produced in air 

16 killed the test animals." You see that? 

17 A Yes. 

18 Q That acute toxicity study, that's a study 

19 you know about, right? 

20 A Yes. 

21 Q Semicolon, "Skin painting study, control 

22 tobacco smoke gave tumors in 37.5 percent of the test 

23 animals." Do you see that? 

24 A Yes. 

25 Q Then they go end of parentheses, postpone — 
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the whole sentence begins, "Because of the legal 
implications of the results," then they have a 
parentheses discussing what the results are, then they 
say, "control tobacco smoke gave tumors in 36" — I'm 
sorry. Then they say, "postpone submissions of these 
two manuscripts for publication until the NCI skin 
painting study, now in its ninth month, on expanded 
tobacco smoke is complete." Do you see that? 

A Yes, I do. 

Q You know about the NCI study on expanded 
tobacco? 


A Yes. 

Q And it evidently had not come out as of this 

time, right? 

A Right. It hadn't been completed yet. 

Q "If results of NCI study are favorable to 
the RJR product, there will be no urgent need to 
publish the IBT biological and pertinent RJR chemical 
findings. If results of the NCI study are unfavorable 
to the RJR product, then revise discussion in the IBT 
manuscripts in light of differences in methodology, 
etc., between the two studies." You see that? 

A Yes. 

Q What does revise discussion mean? What are 

you doing when you're revising something like this? 
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A Well, revise in the common use — the usage 
simply means to change or modify. 

Q Just to change and modify, as innocent as 
that? It says, "Revise discussion in the IBT 
manuscripts in light of differences in methodology 
between the two studies." Is that only — that 
revision is only going to be done if the NCI study is 
unfavorable to the RJR product; do you see that? 

MR. YOUNG: Objection, calls for 
speculation. 

THE COURT: Mr. Wilner, we are getting a 
little — 

BY MR. WILNER: 

Q Isn't that what it says? 

MR. YOUNG: Same objection. Your Honor. 

THE COURT: Overruled. Go ahead. 

A I don't really know how to interpret this. 

This is a — 

Q Okay. 

A — appears to be a policy document and it's 

a company talking about a product. And they said, 
"Well, let's wait until the NCI study comes out and 
compare it with what we're finding and then we may 
have to revise it based on what they have to say." 

And they talk about favorable and unfavorable for 
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1 their product. That's not particularly surprising for 

2 a company to say things like that. 

3 Q It's not surprising? 

4 A No. They're talking about comparing two 

5 different studies. They may have been conducted in 

6 different ways. And, I mean, I've been involved in 

7 research studies before where I'm waiting for a second 

8 study to come out from somebody, and we may have 

9 finished our study and I'll wait until the other one 

10 comes out and we may publish the two studies 

11 together. 

12 They may have the same findings; they may 

13 have different findings. And I may have to revise the 

14 one study in light of the other one to explain 

15 differences between the two or maybe even explain why 

16 they came out with similar results. I think that's 

17 kind of common sense. 

18 Q And did you take into consideration the 

19 beginning of the sentence that says, "Because of the 

20 legal implications of the results"? 

21 A Like I say, this appears to be a policy 

22 document written internally, and I don't know the 

23 basis of why this was written or what it was written 

24 about other than there are some studies that are being 

25 conducted and they're worried about some of the 
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1 implications. 

2 Q All right. Let's ask you to go to page 5 — 

3 let's go to page 3 first. It says, "However, there 

4 are several pros and cons to publishing in the near 

5 future the data and findings in the three IBT 

6 manuscripts," and then they list Manuscript A pro and 

7 con. Manuscript B pro and con, and Manuscript C pro 

8 and con. So what I want to do is go to 5, page 5 

9 where they list Manuscript C and I want to ask you 

10 about that. Under con — this is con. We don't — 

11 con means what, against publishing, right? 

12 A I assume so. 

13 Q "To demonstrate the favorable biological 

14 properties of expanded tobacco smoke, one has to 

15 publish the biological data for the control smoke." 

16 Do you see that? 

17 A Yes. 

18 Q And based on your knowledge of toxicology, 

19 then, what would be the control smoke? 

20 MR. YOUNG: Objection, it's calling for 

21 speculation once again. That's a question he 

22 could have asked Dr. Townsend. 

23 MR. WILNER: Well, whether I could have 

24 asked another witness is irrelevant. 

25 MR. YOUNG: It's still calling for 
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1 speculation. 

2 THE COURT: Overruled. Go ahead. 

3 A Well, without seeing the studies, it would 

4 require speculation as to what they're referring to. 

5 1 — 

6 Q Well, let's read on if you don't know. 

7 A If I may finish, Mr. Wilner. These are 

8 internal company documents that are written for a 

9 purpose. I don't know what the purpose was. They 

10 appear to be policy as much as anything. And, I mean, 

11 these types of documents are written all the time, are 

12 commonly written within companies when they're talking 

13 about products, but you're asking me to draw a 

14 conclusion about a set of studies that I haven't seen 

15 and I can't do that. 

16 Q Dr. Thomas, let's go on, please. "As 

17 mentioned previously, it's probably widely known that 

18 RJR contracted this study at IBT." 

19 A Where are you reading? 

20 Q Same paragraph before you moved on, page 5. 

21 "As mentioned previously, it's probably widely known 

22 that RJR contracted this study at IBT, thus" — and 

23 this is the thing I'm going to ask you about. "Thus 

24 we would be more or less on record as having funded a 

25 study in which control tobacco smoke," underlined. 
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1 "was shown to be carcinogenic to a relatively high 

2 percentage, 37.5 percent, of the mice tested in skin 


3 

painting. 

" Do you see that? 


4 

A 

Yes. 


5 

Q 

That's listed under con, isn't 

it? 

6 

A 

Yes . 


7 

Q 

Why? 


8 

A 

Well — 


9 


MR. YOUNG: Objection. 


10 


THE COURT: Mr. Wilner, we are 

getting 


11 afield. 

12 BY MR. WILNER: 

13 Q From a toxicologic point of view. Doctor, 

14 why is it a con to publish that control tobacco smoke 

15 was shown to be carcinogenic to a relatively high 

16 percentage of mice in the skin painting; do you know? 

17 MR. YOUNG: Objection. 

18 THE COURT: What does that have to do with 

19 toxicology, Mr. Wilner? 

20 MR. WILNER: I'll explain. He's given 

21 opinions not only on toxicology, but on Reynolds' 

22 policies from its 1967 to 1970 time period and 

23 whether or not they should have published that 

24 data. This is a continuation of that data and it 

25 shows that they — that based on the results that 
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1 the control tobacco smoke was toxic, that they 

2 decided not to publish it, and that's why I'm 

3 asking him to challenge the basis of his 

4 opinions. 

5 THE COURT: The objection's sustained. 

6 BY MR. WILNER: 

7 Q Let me ask you. Dr. Thomas, can you tell me 

8 anywhere at all that control tobacco smoke was 

9 published in the medical literature as causing a 

10 relatively high percentage of carcinogenic response in 

11 mouse skin painting by Reynolds? 

12 A There are publications going back to the 

13 1950s that show it. It was pretty well known by this 

14 1972 that in skin painting studies if there was a very 

15 high dose given, that they could produce tumors in 

16 skin painting, even though the skin painting studies 

17 have been rejected as a model for human 

18 carcinogenicity. That's about the only way I can 

19 answer your question. 

20 The point that you just made, though, is I 

21 did not comment on the policy of the laboratory 

22 between 1963 and 1970. What I was asked to do is to 

23 review those documents for the toxicology in the 

24 documents and not the policy of why things were done. 

25 Q You weren't shown the document that I just 
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1 showed you, right? 

2 A No, I haven't seen this before. 

3 Q Okay. Now, let's go back to this, the risks 

4 or the hazards of products. Now, you've done some 

5 work before for Reynolds. What is the risk of smoking 

6 a Reynolds product, say Winston? 

7 A I don't know what the risks are for a 

8 specific product. 

9 Q Well, do the risks differ for different 

10 products? 

11 A Yes, they do. 

12 Q And where is that information available? 

13 A Well, you showed me some a few minutes ago 

14 for the Premier cigarette. If you — the way you're 

15 trying to interpret that information was to say that 

16 there was a difference between one and the other. 

17 That's the way you go about doing that type of thing. 

18 Q Okay. So let's — what I just showed you 

19 was from Premier. Let's see if we can get this 

20 straight. I just showed you something from Premier 

21 versus the Kentucky reference and the RJRT, and we 

22 don't know which cigarette from RJRT that was. 

23 A Well, we don't know anything about the 

24 reference. In fact, I actually haven't seen the 

25 reports themselves, and it would just be speculation 
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on my part to comment on something without seeing the 
actual scientific studies. 

Q Dr. Thomas, I'm asking you — or I began by 
asking you: What is the risk of smoking a Winston; 
can you tell me? 

A Not a specific product. 

Q All right. And then I asked you: Is the 
Winston — is there more hazard from a Winston than 
there is from a Salem; do you know? 

A No. 

Q Is that information available anywhere in 

the literature, according to you? 

A It may be. I haven't looked for it. 

Q You've never looked. 

A Not for those two specific products. 

Q Well, can you tell me any specific product 
from Reynolds that you know the risk about? 

A Well, I've gone back through, as I indicated 
earlier in testimony, and looked at a lot of 
epidemiologic studies over the years, certainly in — 
over a hundred studies that are looking at cigarette 
smoke, and I don't know — I don't remember which 
cigarettes those were, but those were studies that 
have to do with cigarette smoke. Now, whether they 
were Winstons or Salems, I don't know, or whether they 
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1 were standard materials. 

2 Q So what you say is you've looked at the 

3 epidemiology, right? 

4 A That's correct. 

5 Q Okay. And the surgeon general's report has 

6 — among other things has given the epidemiology in 

7 some detail, hasn't it? 

8 A Yes, it has. 

9 Q And — 

10 A Well, there are actually several surgeon 

11 generals' reports. 

12 Q The 1989 report, are you familiar with 

13 that? 

14 A Yes. 

15 Q So back to my question. If the risks from 

16 some of these products are one in a million or one in 

17 10,000, how do the risks from smoking cigarettes 

18 compare? 

19 A Well, again, we're not — that's not an 

20 appropriate comparison. Cigarettes have been on the 

21 market for many, many years, and when we're talking 

22 about one in a million or 1 in 10,000, those are new 

23 products that would be coming on the market today. 

24 Our science has changed a lot in 50 years, so we — 

25 it's not really a fair comparison. 
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1 Q Well, I just asked for let's compare it and 

2 then you can comment on whether you think it's fair. 

3 Would you agree, sir, that a risk to a person is — 

4 well, let me just ask you this. Certainly you're 

5 familiar with the surgeon general's 1989 report, 

6 right? 


7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


A Yes. 

Q And you're familiar with this table? 

MR. WILNER: Would you zoom it out a little, 
Ginny, please? 

Q You're familiar with this table that 
appeared in that report? 

A Could I get up and look at the large 
monitor? 

Q Sure. 

A It's hard to read. 

Q See it? 

A Yes. 

Q Familiar with it? 

A Yes. I've seen that before. 

Q Challenge it? 

A Do I challenge it? 

Q Yeah. 

A I think the surgeon general was reporting 

values that are similar to what I've reported in the 
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1 past. I did a report on injury in America which made 

2 these same types of comparisons, and the numbers were 


3 

similar. 



4 

Q 

The last thing you said was — what 

numbers 

5 

were similar? 


6 

A 

The numbers that I included in my report and 

7 

the ones 

in this one are similar. 


8 

Q 

And so this gives as active smoking 

a risk 

9 

of 7,000 

per million per year, right? 


10 

A 

Yeah. That's a statistical estimate of the 

11 

number of 

deaths per one million exposed persons. 

12 

Q 

Okay. And that's per year. 


13 

A 

Yes, that's per year. 


14 

Q 

And the one in a million we had here, that 

15 

was one in a million for a lifetime? 


16 

A 

Yes, that's one in a million for a 

lifetime. 

17 

Q 

Now, does it also give an estimate 

for air 

18 

pollution 

there? 


19 

A 

(No response.) 


20 

Q 

Does it? 


21 

A 

There's one about two-thirds of the 

way down 

22 

that says 

all other air pollution. 


23 

Q 

All other than what? 


24 

A 

I assume than the ones above which 

would be 

25 

smoking and work related, passive smoking. 
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1 Q You mean passive smoking. So other air 

2 pollution is other than passive. 

3 A No. I assume it would be other than the 

4 ones above it, because that's just below it. 

5 Q Well, at any rate, you'll agree that the 

6 kind of air pollution you're talking about in West 

7 Virginia would fall under the heading of all other air 

8 pollution, right? 

9 A No. In fact, this also includes motor 

10 vehicle emissions, it looks like, occupational 

11 exposure, and this is 1989. In 1989 we really didn't 

12 have a lot of information about air pollution. As 

13 I've mentioned, this technique that we use, risk 

14 assessment, was really in some of the early stages of 

15 development. We have figures now that are much — 

16 probably much better than these figures on air 

17 pollution. 

18 Q Well, let's go a step at a time. All I 

19 asked you was whether the air pollution reference in 

20 this table which you said you were familiar with was 

21 the kind of air pollution that you were talking about 

22 in West Virginia, or is there some other kind of air 

23 pollution on some other table that the surgeon general 

24 has talked about that isn't here? 

25 A Well, there's a couple of points that need 


http://legacy.library.ucsf.Sdui/tatfxlTfll^afiMSWpK#.industrydocuments.ucsf.edu/docs/rnjl0001 



3415 
ROUGH DRAFT 


Karbiwynk vs. R. J. Reynolds 
10/23/97 - 11:35 a.m. to 1 p.m. 

1 to be made. First of all, the air pollution the way 

2 it's put in this list it looks like it eliminates the 

3 ones above it, and when we're talking about 

4 Charleston, West Virginia, I'm sure they have 

5 automobiles and so forth so that would be included. 

6 This is also for the whole United States, and 

7 Charleston, West Virginia, was a very polluted area. 

8 That was exceptional, and there are very few places in 

9 the United States that are as polluted as that. So 

10 this table would have very little application to 

11 Charleston, West Virginia. 

12 Q And we'll get to Charleston, West Virginia, 

13 in a minute, but all I asked you is am I on the right 

14 column. Subject to all the things you said about 

15 this, am I on the right row, rather, of all other air 

16 pollution? That would include air pollution averaged 

17 out over the whole country which includes Charleston, 

18 right? 

19 A Well, yeah, with the caveats that I made 

20 about the materials above. 

21 Q With the caveat. And so it's 7,000 for 

22 smoking versus 6 for air pollution, right? 

23 A Current numbers are much higher than 6, but 

24 that's what this table says. 

25 Q Well, what do you mean much higher? How 
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1 high do you think they are? 


2 


A 

I've seen numbers as high as 2,000. 

3 


Q 

2,000 from 6? 

4 


A 

Yes . 

5 


Q 

Okay. Where are they? 

6 


A 

Things have changed a lot. 

7 


Q 

Changed a lot. Can you produce anything 

8 

that 

backs up what you say? 

9 


A 

The Environmental Protection Agency's report 

10 

that 

was 

produced, in fact, this year in support of 

11 

legislation before congress on air pollution has 

12 

estimates 

as high as 2,000. 

13 


Q 

Can you produce it? 

14 


A 

You could get it from the Environmental 

15 

Protection Agency. It's a document about as thick as 

16 

this 

. 


17 


Q 

Well, let's see if we do have something from 

18 

the 

Environmental Protection Agency on the Kanawha — 

19 

Kanawha Valley. Do you know where that is? 

20 


A 

Yes. 

21 


Q 

Where is it? 

22 


A 

It's said Kanawha Valley. That's in West 

23 

Virginia. 


24 


Q 

Is that where we're talking about? 

25 


A 

The Kanawha Valley is part of the Charleston 
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1 area, so it's in the same general area. 

2 Q Okay. And you've seen this report, I guess, 

3 haven't you? 

4 A Yes, I have. 

5 Q Is this part of the data that you reviewed 

6 before coming in here today? 

7 A Yes. I have seen this report and looked at 

8 this. 


9 Q You didn't bring it with you though. 

10 A No, I didn't bring it with me. 

11 Q Okay. So they reviewed, in fact, the air 

12 quality in the Charleston, West Virginia, area, didn't 

13 they? 

14 A Yes. 

15 Q And they did a risk assessment, right? 

16 A They did a preliminary risk assessment 

17 intended for policy development. 

18 Q Let me trade with you. I think this is a 

19 better copy. 

20 MR. YOUNG: Your Honor, may counsel 

21 approach? 

22 THE COURT: Sure. 

23 (The following proceedings were held at 

24 sidebar, outside the presence of the jury:) 

25 MR. YOUNG: Your Honor, I'm not familiar 
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1 with this document, but unless it pertains to the 

2 level of air pollution during the relevant 

3 period, namely, '38 to '57, then I object to it 

4 on relevancy grounds. 


5 


THE 

COURT: 

Overruled. 


6 


MR. 

YOUNG: 

I'd also like to use the 


7 

restroom 

soon. 



8 


THE 

COURT: 

Well, Woody? 


9 


MR. 

WILNER: 

Sir? 


10 


THE 

COURT: 

How much longer? 


11 


MR. 

WILNER: 

Well, let's see what he 

does 

12 

with this 

and how long it takes me to get 

through 

13 

it 

and then we can take a break for lunch 

. 

14 


THE 

COURT: 

All right. 


15 


(The 

following proceedings were held 

in the 

16 

presence of the jury: 

) 


17 

BY MR. 

WILNER: 




18 

Q 

Okay 

Now, 

let's talk about this. Would 

19 

you — 

in fact 

, this 

is a summary of the study 


20 

findings on page VII, 

right? 


21 

A 

I'm 

just looking for VII. V2, is that what 

22 

you're 

referring to? 



23 

Q 

V2 . 

I think it's a Roman numeral seven 

24 

maybe. 





25 

A 

Yeah 

, seven 

. 
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Q That's how they do it. All right. Now — 
and, again, this is something that you had in your 
data? 

A Yes, this is something I reviewed before. 

Q Let's look at the third paragraph down 
within the Charleston zone. "Within the Charleston 
zone, the increased lifetime cancer risks of an 
average individual from exposure to" — 

A I'm sorry, where are you reading? 

Q Third paragraph under air analysis. 

A Okay. 

Q "Within the Charleston zone, the increased 
lifetime cancer risk to an average individual from 
exposure to selected chemicals was estimated to be 2.9 
in 10,000." You see that? 

A Yes. 

Q "Within certain neighborhoods within the 

Charleston zone, this risk could be as high as 5 in 

1 , 000 . " 

A Yes. 

Q And that's lifetime risk, right, for 

somebody who lives there their entire life, right? 

A Yes. That's a 70-year risk, I assume. I 
don't know how they did this, but — because you 
haven't given me the calculations, but they're usually 
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1 done based on 70 years. 

2 Q So that was from — that was from 2.9 in 

3 10,000, and they said in some neighborhoods it was up 

4 to 5 in 1,000. 

5 A Yeah. 

6 Q Lifetime. 

7 A That's a pretty high risk. 

8 Q Yeah. Lifetime, right? 

9 A Uh-huh. 

10 Q Now — and you looked at — you were trying 

11 to relate this somehow to Joann Karbiwnyk, right? 

12 A Oh, I didn't use this particular report. I 

13 tried to pick reports back during the time that she 

14 lived there and grew up there. 

15 Q Right. But you tried to do your whole 

16 analysis based on Joann Karbiwnyk, right? 

17 A That's correct. 

18 Q And so — and she left Charleston when she 

19 was 19, right? 

20 A Yes. 

21 Q So that's maybe a quarter of her life or 

22 between a third and a quarter of her life, right? 

23 A I'll accept that. 

24 Q And certainly if you live there your entire 

25 life, you have a greater risk than if you live there 
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and move. 

A Yes. Your exposure would be longer. 

Q So correcting for that, for the fact that 
she left at age 19, what would her range of risks from 
this air pollution be, according to this report? 

A Well, if she lived there now — and of 
course this is a 1987 study, and as I mentioned, 
things have changed tremendously there over the 
years. This is not the pollution that was there when 
she was growing up there. And as I indicated, that's 
why I focused on the time period that she was living 
there, not this type of information. 

Q Yeah. 

A But even at that, they found 20 carcinogens 
in the air in the four zones of Bella, Charleston, 

South Charleston. I notice that they did not include 
North — 

THE COURT: Is this an answer to the 

question. Doctor? 

THE WITNESS: Yes, it is. 

A They did not include North Charleston where 

she lived, it appears from this report, and they 
included Nitro. 

Q Yeah. 

A So to answer your question, based on that 
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1 information, if you, you know, just did a simple 

2 calculation, you could divide the number by four. 

3 That may or may not be accurate because remember, she 

4 was a child growing up there so her risks would be 

5 very different than an adult. It would be much 

6 larger. 

7 Q Dr. Thomas, I don't know where you're going, 

8 but can you — when you say — what is her risk from 

9 leaving at 19 versus from staying there her whole 

10 life, about a third or a fourth? 

11 A Well, no. You're talking about a 1989 study 

12 or 1987 study and I was talking about studies that 

13 were published back in the 1950s. If you took this 

14 data as you're trying to do and just took the numbers, 

15 the mathematical way obviously would be to divide the 

16 numbers by four. 

17 Q Okay. So — 

18 A But the area's much less polluted now than 

19 it used to be. 

20 Q Dr. Thomas, I understand that. I just want 

21 to try to — we'll work this out and then we'll let 

22 you testify whatever you want. 

23 So let's take the highest figure that they 

24 give, 5 in 1,000 for only some neighborhoods, and 

25 divide that by four. Comes out to a little more than 
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1 in 1,000; is that right? 

A Yeah, that's — 

Q And that's lifetime risk, right? 

A That's lifetime risk. 

Q Okay. 

A Now, you could multiply that times the 
population of the United States and end up with a 
number for the 2,000 that you wanted. You would see 
it probably much higher than 2,000. 

Q Dr. Thomas, try to stay with me and I'll try 
and ask you simple questions and we'll try to get 
through this, all right? 

A If I can finish — 

Q I understand you want to testify, but I will 

let you, believe me. 

Let's go back up to this 7,000 per year for 
smokers, 7,000 per million per year. What is the 
lifetime risk? If you have a risk of 7,000 per 
million per year and multiply it by 70 years, what do 
you get? 

A Oh, you're talking about number of deaths, 
and it would be approximately 70 times the 7,000, if 
you made that type of calculation. I don't know if 
that's a valid calculation. That's — these are 
statistical estimates based on population studies and 
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1 they're given as an estimate, and you're doing another 

2 estimate. Whether it's valid or not or makes any 

3 sense is another question. When we do the risk 

4 assessment, we do subtract — divide by 70 sometimes 

5 or multiply by 70 to get a rough number, but that's 

6 all it is. It's a rough estimate. 

7 Q Dr. Thomas, can you agree with me that 70 

8 times 7,000 is 490,000? 

9 A It appears your math is correct. 

10 Q And 490,000 divided by a million is about 50 

11 percent, true? 

12 A Yes, about 50 percent. 

13 Q And the surgeon general has said many times 

14 that the lifetime hazard from a regular smoking of 

15 cigarettes is between 40 and 50 percent? 

16 A Yeah, those statements have been made by the 

17 surgeon general. 

18 Q And that agrees with that, doesn't it? 

19 A Yeah. These are — like I say, these are 

20 estimates and they have — he's made an estimate, and 

21 it's similar to what others have estimated using these 

22 statistical calculations. 

23 Q And the lifetime risk, according to this, 

24 using the most polluted neighborhood, in this year, in 

25 Charleston, dividing by her leaving at age 19 is 1 in 
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1 1,000, which is what percent? 

2 A I'm sorry, you lost me. Part of the problem 

3 is that you're taking a neighborhood that appears to 

4 have not been covered in this document. She was in 

5 North Charleston, not in Charleston. 

6 Q All right. She was in North Charleston. 

7 Very good. But let — 

8 A If you want to ask me the question. I'll be 

9 happy to try to answer your question. 

10 Q Yeah. What percent is 1 in 1,000? We just 

11 derived a number called 50 percent here for the hazard 

12 to smoke — for lifetime cigarette smokers, a 50 

13 percent death rate. What is the percent of 1 in 

14 1,000? How would you convert 1 in 1,000 to percent? 

15 A It's .1 percent. 

16 Q .1 percent? Not even 1 percent. All right, 

17 sir. Now, you want to — you also — let's be 

18 abundantly fair. You want to adjust this .1 percent 

19 by the fact that she lived in North Charleston, not 

20 South Charleston, right? 

21 A There are several adjustments I would make 

22 to it. That would certainly be one, but I would go 

23 back and look at data from the time period and not use 

24 current data. There have been major efforts over the 

25 years in Kanawha Valley to try to reduce the pollution 
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in this area and in the wider Charleston area. And 
this represents the risks even after that pollution 
has been reduced. And the risks of 1 in 1,000 are 
pretty high or 5 in 1,000, depending on which number 
you want to use. 

Q Those are pretty high risks from air 

pollution, right? 

A That's correct. 

Q And they pale in comparison to the hazard of 
smoking, don't they? 

A In a person that continues to smoke, the 
risks are certainly higher, but in the case of Joann 
Karbiwnyk, she stopped smoking more than a decade 
before, so her risks are much lower from smoking. 

This is a comparison with current smokers. 

Q Okay. Well, let's talk about that. Why is 
that? Why does the risk of cigarette smoking decline 
after you stop smoking? 

A Well, the exposure stops, and for this type 
of material, it's cleared from the system and repair 
takes place in the lungs. And a lot of 
epidemiologists, as I mentioned, I think, earlier, say 
that after ten years after a person stops smoking the 
risk is either background or close to background. 

Q We'll talk about the details. I just asked 
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why. Because it's cleared from the system, is that 
what you said? 

A It's cleared from the system. The system 
repairs itself. 

Q This type of material, what type of 
material? 

A The material that's inhaled. 

Q Well, what about the material inhaled that 
causes the cancer? 

A I didn't say it caused cancer. I'm just 
saying the material that's inhaled into the lung. 

We're talking about cancer rates right now, it looks 
like. 

Q What do you mean you didn't say it caused 
cancer? Cigarettes don't cause cancer? 

A From a statistical standpoint, we see 
increases, such as you're showing here. From the 
laboratory animal studies, we do not have studies that 
show that cigarette smoke causes cancer. 

Q Well, I'm talking about people. Didn't you 

say that the hazard of cancer is reduced if you've 
quit? 

A That's correct. 

Q Why would that be if it doesn't cause it? 

A Well, we're not talking about cause. We're 
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1 talking about the statistical — they've gone back 

2 through and surveyed populations, and a population 

3 that continues to smoke they've compared with a 

4 population that's stopped smoking, and the population 

5 that stopped smoking went back to zero or close to 

6 zero. 

7 Q Well, Dr. Thomas, let me see if I understand 

8 you. 

9 A So like I say, it's a statistical estimate. 

10 Q You said it was cleared from the system. 

11 Something in there that was obviously liable to do 

12 harm was cleared from the system, right? 

13 A Yes. 

14 Q What is it in there that's likely to do 

15 harm? 

16 A Well, cigarette smoke has many, many 

17 materials in — certainly in the thousands have been 

18 identified. 

19 Q And of course they also cause genetic 

20 damage, don't they? 

21 A Well, see, the problem with cigarette smoke 

22 is all of these materials are at very low 

23 concentrations, so we don't have studies that tell us 

24 which particular material in cigarettes smoke may be 

25 causing damage. The main thing that we have, as you 
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1 pointed out, are statistical studies rather than 

2 scientific laboratory-based studies. 

3 Q And, Dr. Thomas, what I asked you is: 

4 There's something in there that you said was cleared 

5 from the system, right? 

6 A Yeah. The tar was cleared from the system, 

7 if you want to call it tar, or the condensate in the 

8 smoke. 

9 Q And your understanding is that's what causes 

10 the — or causes the cancer, right? 

11 A No, I don't use cause in that manner. If 

12 you want to — if we're talking about statistics and 

13 you want to say statistically there is a statistical 

14 association. I'll accept that. There's no doubt about 

15 that. 

16 Q Doctor — 

17 A Cause we use differently. 

18 Q We'll — I'll ask you all about cause in 

19 just a little bit. But, now, let's take this air 

20 pollution. What in air pollution causes cancer? 

21 A I don't think we actually know. 

22 Q Well, is it the same problem as for 

23 cigarettes? 

24 A I — 

25 Q You don't know what causes — 
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1 A That's too broad of a question. You'd have 

2 to be more specific. Do you mean the chemicals or 

3 what? 

4 Q Yeah. 

5 A Certainly there's chemicals in air 

6 pollution. There's metals in air pollution. There's 

7 solid material such as carbon in air pollution. All 

8 of these may contribute to the cancer risk in a 

9 population, but we don't know biologically which one 

10 is causing it. 

11 Q But you — 

12 A That's why these types of calculations are 

13 done using statistics rather than using a biological 

14 base. 

15 Q But you didn't mention anything about the 

16 reduction in risk after Joann Karbiwnyk left West 

17 Virginia at the age of 19. Why wasn't the air 

18 pollution cleared from her system the same way the 

19 smoke was, according to you? 

20 A Oh, I would expect that the materials that 

21 she was exposed to in air pollution, a lot of that 

22 would be removed from the system. The point that I 

23 was making earlier was that's a risk factor; it adds 

24 to the statistics, but we don't know exactly how much 

25 it adds to the statistics. 


http://legacy.library.ucsf.Sdui/tatfxlTfll^afiMSWpK#.industrydocuments.ucsf.edu/docs/rnjl0001 



3431 
ROUGH DRAFT 


Karbiwynk vs. R. J. Reynolds 
10/23/97 - 11:35 a.m. to 1 p.m. 

1 Q But you — 

2 A Some of it would be cleared, as you point 

3 out. 

4 Q Well, you didn't mention that, though. When 

5 you were listing these risk calculations, you didn't 

6 mention that effect at all, did you, the fact that, as 

7 you say, some of it or all of it would be cleared from 

8 her system from the air pollution as well, right? 

9 A We didn't talk about that. 

10 Q But that's certainly a fact, isn't it? 

11 A I would expect that would occur, yes. 

12 Q I mean, have you seen any epidemiologic 

13 studies using people who were once in air pollution 

14 and then moved to a different environment and spent 

15 most of their life in a different situation? Have you 

16 seen any studies like that at all? 

17 A Yes. 

18 Q And don't they show a decline in risk? 

19 A They show a decline in risk. 

20 MR. WILNER: Okay. Good time to stop. 

21 THE COURT: Good. Ladies and gentlemen, 

22 let's take a lunch break. Would 1:30 be all 

23 right, a little bit shy of an hour? All right. 

24 Please remember my admonitions about not — well, 

25 y'all just don't talk about it. We'll be in 
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recess till 1:30. 

MR. GROSSMAN: Your Honor, is 1:40 all 
right? We have to do — 

THE COURT: All right. 1:40. Y'all are 
excused. Make it for 1:40. I forgot we did have 
some things to deal with. 

(The following proceedings were held in 
chambers, outside the presence of the jury:) 

THE COURT: All right. So what have we 

got? 

MR. MAXWELL: Your Honor, this concerns the 
deposition of Stephen Karbiwnyk, Joann 
Karbiwnyk's former husband, and we have exchanged 
designations and we've tried to narrow down what 
the objections are. I think we've made some 
progress in doing that. 

THE COURT: Okay. And I have — 

MR. MAXWELL: That is his deposition. 

THE COURT: — what's going to be filed or 
has been filed? 

MR. MAXWELL: Has been filed, has it not, 

Diane? I think it has. 

MS. PULLEY: I haven't filed it. 

MR. MAXWELL: Okay. Well, that's my copy 
that I'm glad to let Your Honor use. 
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THE COURT: All right. 

MR. MAXWELL: I thought it had been filed. 

THE COURT: All right. 

MR. MAXWELL: And, let's see. We need to 
take up their designations first because some of 
the material that I designated I would not read 
depending on the rulings on some of their 
designations. 

THE COURT: Their designations or their 
objections? 

MR. MAXWELL: Well, I have objections to 
their designations. 

THE COURT: How are we going to — why is 
Stephen Karbiwnyk's deposition an issue? 

MR. KITCHEN: Why is it an issue? 

THE COURT: Yeah. 

MR. KITCHEN: Well, he just testifies to 
certain things about Joann Karbiwnyk. 

THE COURT: This was taken in 


anticipation of — 

MR. MAXWELL: Well, 
decided not to object to 
deposition. He lives in 
away, but I'm not making 
that. 


he's — you know, I had 
the use of the 
Ocala; it's 95 miles 
an objection based on 
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1 

THE 

COURT: 

All right. 

2 

MR. 

MAXWELL: 

I just have objections to 

3 

portions 

. 


4 

THE 

COURT: 

This is not a cross examination 

5 

question 

or anything like that. Everybody's 

6 

agreed - 

- 


7 

MR. 

MAXWELL: 

It's a discovery deposition. 

8 

THE 

COURT: 

— that we're going to use this 

9 

for his 

testimony. 

10 

MR. 

KITCHEN: 

Right. 

11 

MR. 

MAXWELL: 

That's correct. 

12 

THE 

COURT: 

All right. I'm with you. 

13 

MR. 

MAXWELL: 

Sorry. And I think the first 

14 

portion 

of testimony at issue occurs at page 25. 

15 

THE 

COURT: 

All right. Stand by. Okay. 

16 

MR. 

MAXWELL: 

Lines starting with — we 

17 

modified 

this, didn't we, Diane? 

18 

MS . 

PULLEY: 

Yeah. 

19 

MR. 

MAXWELL: 

Okay. 

20 

MS . 

PULLEY: 

It's lines 12 through 22 on 

21 

page 25. 



22 

THE 

COURT: 

"Did you subscribe to a 

23 

newspaper?" 


24 

MS . 

PULLEY: 

Right. And then continuing on 

25 

page 26, 

lines 1 

through 8, right. 
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MR. MAXWELL: And go ahead and just read it 
and — 

THE COURT: Wait a minute. Line — 

MS. PULLEY: Page 25, lines 12 through 22. 

THE COURT: 12 through 22. Okay. 

MS. PULLEY: And page 26, lines 1 through 8 
are what we propose reading. 

THE COURT: Through 8. 

MR. MAXWELL: I'm sorry, page 26 — page 25 
to line 22, and then where does it pick up? 

MR. KITCHEN: 1 through 8 on page 26. 

MR. MAXWELL: 1 through 8, okay. Okay. 

THE COURT: And what is the objection to 
that, Greg? 

MR. MAXWELL: Your Honor, this is — and 
this sort of sets the tone of the other 
objections I have. What they want to do with 
this deposition is establish Joann Karbiwnyk's 
actual knowledge about the hazard of cigarette 
smoking. 

Now, we've had some argument about this 
topic earlier in the case, so I'm going to try to 
present my argument without dredging up all the 
case law. But we have a unique situation in this 
case that you don't see very often; in fact, it 
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probably never happens. And that is that we have 
a situation where, because a party has adopted a 
certain tactical procedure with respect to its 
defenses, it has rendered moot certain issues, or 
not moot but not relevant. 

Now, before Hoffman versus Jones in 1973 
Florida had contributory negligence, so obviously 
before that time a plaintiff's knowledge of a 
hazard or whether he assumed a risk was always 
relevant for that contributory negligence 
defense. After 1973 it remained relevant as 
regards comparative negligence. And then of 
course Your Honor may remember that the cases 
that followed Hoffman versus Jones in which 
assumption of the risk, patent danger doctrine, 
all that merged into comparative negligence. 

THE COURT: Comparative negligence. 

MR. MAXWELL: Now — so if we had 
comparative negligence in this case, of course I 
would concede that her knowledge, her negligence, 
her assumption of the risk as it's merged into 
comparative negligence is going to — would be 
and is an issue in the case. 

Having withdrawn comparative negligence, 
there remains no vehicle for them to admit 
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evidence of her knowledge or her assumption of 
the risk. It's simply not relevant. It's not 
relevant because the Florida Supreme Court in the 
Kendrick versus Ed's Beach Service case, which we 
have talked about before — I'll give you a 
copy. It's only three pages long. This case 
speaks directly — 

THE COURT: Yeah, I remember. 

MR. MAXWELL: — to that issue, and what it 
says is — and I'll just sum up that case very 
briefly. That involved a situation where a 
plaintiff dove into a swimming pool, sustained 
severe injury. The trial Court granted summary 
judgment. The district court affirmed and said 
that he knew of the danger and that knowing of 
the danger and doing the activity anyway which 
resulted in his injury broke the chain of 
causation and therefore he couldn't recover. 

And what this case says, what the Florida 
Supreme Court said in 1991, it's still very good 
law, is they rejected that, and they said in 
essence that the conduct or the knowledge of a 
plaintiff must be analyzed under principles of 
comparative negligence. And they specifically 
rejected using negligence of a plaintiff or 
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1 conduct of a plaintiff or knowledge of a 

2 plaintiff to defeat proximate causation. And the 

3 substance of the argument appears really on page 

4 938. 

5 And they — what they do in this — this is 

6 an interesting opinion. They trace the history 

7 of dealing with this problem of assumption of the 

8 risk and negligence principles being merged into 

9 comparative negligence. But ultimately what they 

10 say, and they cite Mazzeo, which is another case 

11 Your Honor might be familiar with: "Our decision 

12 in Mazzeo rested on the understanding that even 

13 when a person engaging in a noncontact sport such 

14 as diving knows of an open and obvious danger, 

15 the person may still recover damages under the 

16 principles of comparative negligence if the 

17 elements of the tort have been proven." 

18 Now, they go down and they talk a little bit 

19 more about the specifics in this case. 

20 "Respondent EBS argues that Mazzeo does not 

21 control because its claim involves proximate 

22 cause rather than assumption of the risk. 

23 Essentially we construe EBS's argument to boil 

24 down to a claim that Kendrick's assumption of the 

25 risk broke the chain of causation. We cannot 
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1 accept that argument because such a holding would 

2 defeat the principles made clear in Blackburn." 

3 That's Blackburn v. Dorda which merged assumption 

4 of the risk into comparative negligence. 

5 And then a little further down the page, 

6 "EBS's argument would have us muck up the legal 

7 waters again by holding that while implied 

8 assumption of the risks may not be asserted as an 

9 affirmative defense to totally bar recover, it 

10 may be asserted as an ordinary defense to break 

11 the chain of legal causation. Our decision in 

12 Mazzeo inferentially rejected that view and we 

13 expressly do so here. Although a party may be 

14 able to refute the element of proximate cause 

15 with other facts, evidence of assumption of the 

16 risk is wholly inapplicable for that purpose." 

17 So they have rejected the argument that you 

18 can break the chain of causation with the 

19 knowledge or conduct of a plaintiff. So what 

20 does that leave us with? If we don't have 

21 comparative negligence in the case, then Joann 

22 Karbiwnyk's knowledge of the hazard, her 

23 assumption of the risk, is simply totally not 

24 relevant to this case and it shouldn't come in. 

25 It should not be a feature of the case. 
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And what they want to do with this evidence 
and with the evidence — in fact, really almost 
all the evidence that I've objected to relates to 
the same issue, although I have other objections 
besides relevancy. They want to prove that Joann 
Karbiwnyk knew about the danger, that she chose 
to do it anyway, and essentially prove up 
assumption of the risk without using the words 
assumption of the risk. 

And now, you know, having tried these cases 
— this is the third one — it's become very 
clear to me now how this has evolved and how it's 
worked, and in fact they've clubbed us over the 
head with it in the past. And we have finally 
come to an understanding of the evidentiary 
issues which should prevent this kind of evidence 
from coming in. 

You know, as the case — in the present 
posture of the case, we don't get apportionment 
on the jury verdict form, and yet they want to be 
able to present what is essentially a comparative 
negligence case, assumption of the risk merged 
into comparative negligence. And we take the 
position that having made the decision not to 
permit apportionment and to pull out that 
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comparative negligence, then we should not be 
having a trial or a collateral trial on the 
issues of the extent of Joann Karbiwnyk's 
knowledge. 

THE COURT: 25/12 through 26, line — 

MR. MAXWELL: 8. 

THE COURT: — 8. Response, Mr. Kitchen? 

MR. KITCHEN: As basic as it can get. Your 
Honor. We have a failure-to-warn. 

THE COURT: Excuse me just a second. 

MR. KITCHEN: Sure. 

(Brief interruption.) 

THE COURT: Sorry. The failure to warn. 

MR. KITCHEN: Judge, we've got both a 
failure to warn and a design defect. The failure 
to warn is really an element in their prima facie 
case to show that there's a legal cause. The 
simple fact is if we didn't warn her about 
something she already knew, there's no legal 
causation there. No. 2, the design defect case, 
their strict liability case, whether they want to 
go with consumer expectations or the alternative, 
which — that we're in, we know that consumer 
awareness of the risk is fundamental to either of 
the strict liability doctrines or claims. 
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1 Consumer awareness — when the plaintiff is 

2 aware of the risk involved with it, it is 

3 relevant. Woody has said it throughout this 

4 litigation, that it's relevant and it is. 

5 On the failure to warn, they must show — 

6 and let me do make reference to this other 

7 district of Florida in 1992, that in Stanley 

8 Industries versus Barr, Southern District of 

9 Florida 1992, where — my note says, "One method 

10 of negating proximate cause is for the defendant 

11 to demonstrate that even an adequate warning 

12 would not have altered the particular plaintiff's 

13 course of conduct." This is fundamental. 

14 We've been putting on evidence on both sides 

15 for two weeks on what the consumer knew, what was 

16 reasonably expected, what was common knowledge, 

17 and of course would a failure to warn have 

18 mattered. They said before July 1 of 1969 if we 

19 had just told her properly, they say she'd have 

20 never done it. And we say that the evidence 

21 should be absolutely not, that if she already 

22 knew what they say we didn't warn her about, then 

23 there's no causation. 

24 MR. MAXWELL: Right, right. That's the 

25 point. It's a proximate cause argument, and the 
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Supreme Court has rejected that. It's a 
proximate cause argument. They're saying that 
our failure to warn was not the proximate cause 
of her injury because she knew. But under the 
EBS case, the Florida Supreme Court has made it 
very clear. That is to be analyzed under 
principles of comparative negligence and that's 
— that's what the law now is in Florida. 

So I agree the Stanley v. Barr case, they're 
right, proximate cause, but they had comparative 
negligence in that case. They don't have it in 
this case. Now, that's the proximate cause 
argument. Now let's talk about consumer 
expectation. 

You may remember from our earlier arguments 
the case of Hobard v. Siegle. 

THE COURT: Uh-huh. 

MR. MAXWELL: All right. I think everyone 
is in agreement. I don't know that there's much 
dispute. The test of consumer expectation is an 
objective test; it's not subjective. They can't 
prove it through the knowledge of Joann 
Karbiwnyk. That's why their expert has been 
talking about what the common knowledge was. So 
we've got a situation that they have created and 
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we've had to live with it, haven't been happy 
with it. 

THE COURT: Tell me what the other sections 
are, 25 — 

MR. MAXWELL: Okay. We move then to — 

MR. KITCHEN: I want to add something to 
that before we get carried away. Judge. 

THE COURT: Yeah, go ahead. 

MR. KITCHEN: The Kendrick case. Supreme 
Court, 1991, on page 938 says, "Although a party 
may be able to refute the element of proximate 
cause with other facts" — that's where we are, 
with other facts. 

MR. MAXWELL: With other facts, yeah. In 
other words, your product didn't cause the 
injury. That's what they're talking about. 

MR. KITCHEN: Your Honor, to accept that 
argument would just — 

THE COURT: What it says is you can't use 
the assumption of the risk to negate proximate 
cause. 

MR. KITCHEN: Not assumption of the risk, 
and we're not here. This is a warning case. She 
must show that but for the warning, she wouldn't 
have done this, if we had done what she said. 
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That's part of her case. If we said she knew it 
anyway and can prove she knew it anyway, how can 
we be negligent in not warning her and causing 
her injury? That's fundamental. 

MR. MAXWELL: It's a proximate cause 
argument, and counsel himself used that phrase. 

It's no causation. It's proximate cause. 

MR. KITCHEN: Christopher v. Cutter Lab 
postdates Kendrick, 1995, 11th Circuit, holding 
that an issue in failure to warn was whether the 
person who should have received the warning, "Had 
independent knowledge of the risk that an 
adequate warning should have communicated." 

That's 11th circuit. 

MR. MAXWELL: Right, comparative 
negligence, comparative negligence, not here in 
this case. That is what is — that is why these 
cases are so unique. I don't know of any court 
in Florida that has ever addressed this issue 
because it's a very unique situation. 

THE COURT: Tell me what the other sections 

are. 

MR. MAXWELL: All right. So we move forward 
to — let's see. Diane, I think the next one is 
page — is it page 35, line — 
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1 


MR. 

KITCHEN 

: I haven't got a page 35 

— 

2 


THE 

COURT: 

Couldn't be 35. 


3 


MR. 

MAXWELL 

: Well — 


4 


MS . 

PULLEY: 

I assume you want to go to page 

5 

59 to 64 

— 



6 


MR. 

MAXWELL 

: Oh, I'm sorry. 


7 


MS . 

PULLEY: 

— which is the family. 


8 


MR. 

MAXWELL 

: Okay. Hang on a second. 

One 

9 

second. 

Let me 

look at page 35 here, make 

sure 

10 

I ’m 

not 

. 



11 


MS . 

PULLEY: 

That's just where she got 


12 

married 

and where she lived. 


13 


MR. 

MAXWELL 

: Right. And I wanted — 

okay. 

14 

I wanted 

to add 

— maybe we didn't talk about 

15 

this 

I 

wanted 

to add just the next two lines on 

16 

page 

— 

actually 

from line 25 to line 2 on 

page 

17 

36. 





18 


MS . 

PULLEY: 

Sure. No problem. 


19 


MR. 

MAXWELL 

: Yeah, okay. Now, so the 

next 

20 

one 

would be — 

then we move to page 52? 


21 


MS. 

PULLEY: 

No, page 59, beginning at 

line 

22 

19. 





23 


MR. 

MAXWELL 

: Okay. 59. All right. 


24 


THE 

COURT: 

Which is it, 59? 


25 


MR. 

MAXWELL 

: I'm sorry. 59, Your Honor. 
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That's correct. 

THE COURT: Okay. 

MS. PULLEY: And, Your Honor, this is a 
continuing section where it's putting it in 
context. It's the family's knowledge and input 
to Joann about the risks of smoking. It begins 
at page 59, line 19 through 22; page 60, lines 3 
through 12; and that's just merely to identify 
who these people are. 

Then the core of it's at page 63, we'd like 
to read lines 8 through 12, and page 63 beginning 
at line 17, continuing — I guess this ends at 
the bottom of page 64 in terms of the specific 
objection. The next one's the Raleigh coupons. 

MR. KITCHEN: Let me add something for the 
record so you'll be aware of it. Judge. In each 
of these areas concerning her awareness of the 
health risk, they also go to her credibility. 

She testified she had very little knowledge of 
any of this, very little knowledge. All she knew 
about was cancer sticks, and she knew about some 
— that it may be addictive. 

But this shows completely that from her 
childhood, she was told by her parents. She did 
these things, made it well known. The former 
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1 husband can testify about it. It goes right to 

2 her credibility, besides going to the two basic 

3 elements of their prima facie case. 

4 MR. MAXWELL: I think when Your Honor reads 

5 this — 

6 THE COURT: Well, I'm not sure whether or 

7 not her ex-husband said they read newspapers 

8 addresses that, Mr. Kitchen, but — 

9 MR. MAXWELL: Right. And that's what most 

10 of this — you know, a lot of this testimony 

11 here. Your Honor, that we're looking at right 


12 

now 

— 


13 


THE 

COURT: All right. I understand the 

14 

argument 

Just tell me where we're — you know. 

15 

you 

lost 

me already. 

16 


MR. 

MAXWELL: Okay. We start at 59 — 

17 


THE 

COURT: Okay. And — 

18 


MR. 

MAXWELL: — at line 19 through line 22 

19 

on 

that 

same page. 

20 


THE 

COURT: Okay. That's the — 

21 


MR. 

MAXWELL: The family connection. 

22 


THE 

COURT: It's just somebody that he knew 

23 


MR. 

MAXWELL: It's their family. 

24 


MS . 

PULLEY: It's her sister. 

25 


MR. 

MAXWELL: Her family, her sister. And 
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1 

then it 

picks up 

2 

THE 

COURT: 

3 

sister. 


4 

MR. 

MAXWELL 

5 

THE 

COURT: 

6 

sister. 


7 

MR. 

MAXWELL 

8 

starting 

at line 

9 

THE 

COURT: 

10 

MR. 

MAXWELL 


11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


ROUGH 

again — 

Oh, I see. Which is Carolyn's 
Right. 

Okay. I'm sorry, Joann's 

And it picks up at page 60 

3. 

And going to what point? 

Page — 
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